
Chairperson Payne and members of the State Public Charter School Commission:

On January 14, 2014, I received the attached letter from the Attorney General's Office. The Executive 
Director of the State Charter School Commission (Tom Hutton) has refused to recognize this opinion 
and is continuing to operate under the belief that your Commission can use federal impact aid to 
supplant funding for charter school facilities. To make matters worse, the use of these funds is 
documented in Senate Bill 2516. In his numerous testimonies in support of this bill Tom Hutton wrote, 
"As noted in the bill’s findings, the Commission currently is implementing a Facilities Pilot Program 
for the awarding of funds to charter schools for relatively small-scale facilities projects and has 
allocated approximately $680,000 of federal Impact Aid funds to this program from out of a temporary 
but sizable increase in such funds for the current fiscal year. Funds for the pilot program are planned 
for distribution around the beginning of the 2014 academic year. This initiative by the Commission has 
engendered considerable controversy among some of the charter schools, which are anxious about the 
adequacy of their operating funds, as well as concern that the precedent not be misperceived by the 
Legislature as a sign that the Commission somehow can address the facilities challenge using existing 
resources. Despite these concerns, the Commission has seized this opportunity to move ahead with the 
initiative, in an attempt to demonstrate that a program of investing in charter school facilities will prove
a sound investment for the public, and to allow the system to work through any legal and practical 
issues before any additional state funds are invested."

Here is what our contract says about use of federal monies:
8.5. Federal Funding.  Pursuant to Sec. 302D-28, HRS, the School shall be eligible for all federal 
financial support to the same extent as all other public schools.  The Commission shall timely distribute
federal funds to the School based on the same methodology used by the DOE to distribute the funds to 
DOE-operated public schools; provided that the Commission may, by a majority vote at a public 
meeting, elect to employ an alternative distribution method where such discretion is allowed.  The 
Commission shall make the DOE allocation methods publicly available and shall work with the DOE 
and the School where questions of equity may arise.

The Commission is bound to follow the law concerning use of federal monies.
The federal Office of Elementary and Secondary Education says on its website:
“Most Impact Aid funds, except for the additional payments for children with disabilities and 
construction payments, are considered general aid to the recipient school districts; these districts may 
use the funds in whatever manner they choose in accordance with their local and State requirements. 
Most recipients use these funds for current expenditures, but recipients may use the funds for other 
purposes such as capital expenditures. Some Impact Aid funds must be used for specific purposes. All 
payments are distributed by wire transfer directly to the bank accounts of school districts.
School districts use Impact Aid for a wide variety of expenses, including the salaries of teachers and 
teacher aides; purchasing textbooks, computers, and other equipment; after-school programs and 
remedial tutoring; advanced placement classes; and special enrichment programs. Payments for 
Children with Disabilities must be used for the extra costs of educating these children.”

State law says:
§302D-28 Federal funds received by the department for charter schools shall be transferred to 
authorizers for distribution to the charter schools they authorize in accordance with the federal 
requirements.
§302A-1401  Administration and use of federal funds, including early education.  (a)  The board, 
designated as the administrators of such funds as may be allotted to the State under federal legislation 
for public educational purposes, subject to such limitations as may be imposed by congressional action,



shall use and expend the funds:
(1)  To improve the program of the public schools of the State, including any grades up to the 
fourteenth grade or such lower grade as shall be prescribed as a maximum for such purposes by the Act
of Congress concerned, by expanding the educational offerings, particularly in the rural districts;
(2)  For the payment of salaries to teachers;
(3)  To employ additional teachers to relieve overcrowded classes;
(4)  To adjust the salaries of teachers to meet the increased cost of living, within such limits as may be 
fixed by, and pursuant to, state law;
(5)  To provide for the purchase of supplies, apparatus, and materials for the public schools; and
(6)  For any of such purposes and to such extent as shall be permitted by the Acts of Congress 
concerned.
§302A-1402  Custodian of federal funds.  The director of finance is designated as custodian of all funds
received as the state apportionment under any federal appropriations for public educational purposes 
and the director shall disburse the funds, pursuant to the requirements, restrictions, and regulations of 
the federal acts under which the funds may be provided, on vouchers approved by the board, or by any 
subordinate thereunto duly authorized by the board.
§302A-1403  Authority to secure federal funds.  The department, the state public charter school 
commission, a charter school authorizer, director of finance, and governor may take such steps and 
perform such acts as may be necessary or proper to secure any such federal funds for the purposes 
specified in sections 302A-1401 and 302A-1402.
§302A-1404  Federal impact aid military liaison.  (a)  The department and the state public charter 
school commission or an authorizer, as appropriate, may retain and expend federal indirect overhead 
reimbursements for discretionary grants in excess of the negotiated rate for such reimbursements as 
determined by the director of finance and the superintendent or the director of finance and the state 
public charter school commission or an authorizer, as appropriate.
     (b)  Each fiscal year the department of education may set aside $100,000 of federal impact aid 
moneys received pursuant to this section to:
     (1)  Establish and fund a permanent, full-time military liaison position within the department of 
education; and
     (2)  Fund the joint venture education forum to facilitate interaction between the military community 
and the department of education.
     The military liaison position established under paragraph (1) shall be exempt from chapter 76 but 
shall be eligible to receive the benefits of any state or federal employee benefit program generally 
applicable to officers and employees of the State.

What does the Department say about use of Impact Aid funds?
http://www.hawaiipublicschools.org/ParentsAndStudents/MilitaryFamilies/Pages/About-Impact-Aid.as
px
These federal reimbursements for a portion of the cost of serving federally connected students are 
critical in supporting all Hawaii public schools and students. The funding supports:

1. School-level substitute teachers;
2. funds permitting one-time supplemental programs; and
3. funds permitting funding shortfalls.

Charter schools receive a proportionate per pupil level of funding from Impact Aid funds as non-charter
schools. 

Only the DOE has the authority to fund school level facilities related projects, enter into contracts 
related to facilities or acquire property:
§302A-1504.5  School-level minor repairs and maintenance special fund[;] reporting of carry over 

http://www.hawaiipublicschools.org/ParentsAndStudents/MilitaryFamilies/Pages/About-Impact-Aid.aspx
http://www.hawaiipublicschools.org/ParentsAndStudents/MilitaryFamilies/Pages/About-Impact-Aid.aspx


funds.  (a)  There is established within the state treasury a special fund to be known as the school-level 
minor repairs and maintenance special fund, into which shall be deposited all moneys collected 
pursuant to section 235-102.5(b), and any other moneys received by the department in the form of 
grants and donations for school-level minor repairs and maintenance.  The special fund shall be 
administered by the department and used to fund school-level minor repairs and maintenance.
(b)  The department shall submit to the director of finance a report that shall be prepared in the form 
prescribed by the director of finance and shall identify the total amount of funds in the school-level 
minor repairs and maintenance special fund that will carry over to the next fiscal year.  The department 
shall submit the report to the director of finance within ninety days of the close of each fiscal year and a
copy of the report to the legislature no later than twenty days prior to the convening of each regular 
session.
§302A-1506  Public school facilities.  The department may enter into such contracts, leases, 
lease-purchase agreements, or other transactions as may be necessary for the acquisition of public 
school facilities, including any lands for these facilities, on such terms as it may deem appropriate with 
the concurrence of the director of finance.

Who decides if “discretion is allowed” when the Commission chooses to distribute federal monies 
through an “alternative distribution method?” The Commission (as authorizer) has their authority 
defined in §302D-5. It says they shall “Be responsible for the receipt of applicable federal funds 
from the department and the distribution of funds to the public charter school it authorizes.” 

And here is what the contract says about conflicts between the law, the contract and administrative 
rules (which the Commission does not have yet):
14.4. Conflict Between Contract, Law and Administrative Rules.  In the event of a conflict between this
Contract, State law and the administrative rules pertaining to charter schools, the order of precedence 
shall be State law, followed by administrative rule, followed by the terms and conditions of this 
Contract.

Finally, here is what the contract says about resolution of disputes:
14.5. Disputes Resolution.  It is the intent of the parties to communicate on a regular basis in a positive 
and effective manner. The parties agree to communicate areas of concern as they arise and to address 
those concerns in a professional manner.  Any disputes between the Commission and the School which 
arise under, or are by virtue of, this Contract and which are not resolved by mutual agreement, shall be 
decided by the full Commission in writing, within 90 calendar days after a written request by the 
School for a final decision concerning the dispute; provided that where a disputes resolution process is 
defined for a particular program area (e.g., IDEA, Section 504, etc.), the Parties shall comply with the 
process for that particular program area; and further provided that the parties may mutually agree to 
utilize the services of a third-party facilitator to reach a mutual agreement prior to decision by the full 
Commission.  Any such final decision by the Commission shall be final and conclusive.

This dispute between the Commission and Connections PCS has arisen under and 
by virtue of this Contract. It has not been resolved by mutual agreement. 
Connections PCS is officially requesting a final decision concerning the use of 
Federal Impact Aid for the proposed “Facilities Pilot Program” within 90 calendar 
days as provided for in Section 14.5 of the Contract.



Your Commission, and Mr. Hutton, are also refusing to negotiate a new charter school contract with 
individual charter schools. Last year, you managed to get a budget proviso that forced our schools to 
sign the contract or lose most of our per pupil state funding. On February 21, 2014, I gave a letter to 
Commission staff requesting individual negotiations. On March 6, 2014 our Governing Board chair and
I received an email from Jannelle Watson with an attached letter from Catherine Payne and Thomas 
Hutton. The letter did not address our request to negotiate the contract. We were directed to contact 
Stephanie Klupinski if we wanted to set up a phone call to discuss this matter with our Governing 
Board. I responded, 
“Stephanie,
I am assuming you have seen the attached document that Tierney (our Governing Board chair) and I 
received today. Our February 21, 2014 letter called for the beginning of REAL negotiations of the new 
bilateral contract per §302D-5(4). I think our Governing Board would be more than willing to begin 
negotiations with a phone call. However, if the intent is to "fine-tune" a boiler plate contract that will be
the same for all charter schools, I sincerely doubt that our Governing Board will find any interest in 
participating. We are seeking to negotiate a unique, bilateral contract.”

On March 7, 2014 Tom Hutton replied, “John, while there are a few school-specific elements, such as 
each school’s Exhibit A and, if the school wishes propose any, the school-specific elements of the 
Academic Performance Framework, the rest of what we all are working on here is the baseline 
accountability provisions that will be applied fairly and even-handedly to all 34 schools, not 34 
varieties of them. 
If a particular contract provision truly fails to recognize a particular school’s exceptional circumstances,
the Commission’s approach is to explore how that provision can be revised to account for those 
circumstances so that it still works for all schools, in a way that preserves fairness for all.
The collective and individual engagement of the schools is very important to this process. The 
Commission remains committed to respectfully discussing, carefully considering, and thoughtfully 
addressing the input it receives.”

It appears that the Commission is recognizing the need for Administrative Rules regarding this 
contract. It also appears that the Commission may not be following the §91 procedures for the creation 
of these rules. On April 7, 2014 I requested advance notice of your rulemaking proceedings pursuant to 
§91-3. I also asked where your proposed state agency rules are being posted on the Internet as provided
for in §91-2.6. I have received no response.

This is not the first time Connections has sought to negotiate a Contract based on §302D-5(4). On April
1, 2013  the directors of Laupahoehoe, Hawai'i Academy of Arts & Science, Connections, Kua o ka La,
Kula Aupuni Niihau A Kahelelani Aloha, and Halau Lokahi submitted a list of 36 questions and/or 
concerns with the 3/11/13 version of the charter contract template. One of our concerns (Section 6.2) 
was addressed in the “FINAL” version of the contract template released on 3/22/13. The previous 
version would have required charter school administrators to go beyond the scope of the law in 
punishing our students. We believe there are still many more examples in the current version of the 
contract where the Commission appears to exceed its authority in overseeing the charter schools. 

On April 25, 2013, the directors of Laupahoehoe, Hawai'i Academy of Arts & Science, Connections, 
Kua o ka La, Kula Aupuni Niihau A Kahelelani Aloha, and Halau Lokahi met with Mr. Tom Hutton, 
Ms. Karen Street, Ms. Dede Mamiya and other CSAO staff. We attempted to air our grievances 
concerning the contract and specifically asked Mr. Hutton and Ms. Street to consider inserting language
into the contract that would make Section 13.2 unenforceable without administrative rules duly 
promulgated under §91. They informed us that they believed that Section 13.2 already contains such 



language and that we should seek clarification through our deputy attorney general. Our attorney 
replied, “The language in 13.2 of the contract still allows the Commission to revoke a charter contract 
(within the 1 year period) for the reasons listed in HRS section 302D-18(g)(1), (3) and (4).” Charter 
schools can still be closed for the following reasons:
(1) Committed a material and substantial violation of any of the terms, conditions, standards, or 
procedures required under this chapter or the charter contract;
(3) Failed to meet generally accepted standards of fiscal management; or
(4) Substantially violated any material provision of law from which the charter school is not exempted.
While we six schools would like to “trust” your Commission, our history is plagued with attempts to 
shut down, micromanage and harass our charter schools. We do not have a history of “trust” where 
authorizers are concerned and the blatant refusal by this Commission to negotiate this contract has not 
given us a reason to “trust” your intent as the new authorizer.

On April 29, 2013, I was asked by the CSAO to attend a meeting on Oahu concerning the Special 
Education Guidelines for charter schools. During our discussion, I mentioned that Section 3.5.2 of the 
contract is inconsistent with language being proposed by the DOE. The DOE guidelines say, “The DOE
will provide the PCS special education related position(s) (not the individual) in accordance with the 
staffing methodology for DOE schools.” Section 3.5.2 says, “The DOE is responsible for reviewing all 
of the current individualized education programs of special education students enrolled in a charter 
school and may offer staff, funding or both, to the charter school based upon a per-pupil weighted 
formula implemented by the DOE and used to allocate resources for special education students in the 
public schools.” The DOE uses the word “will” and the contract uses the word “may” concerning the 
allocation of positions. I asked Debra Farmer (State Administrator of Special Education) if she had 
been consulted regarding the provisions in the contract concerning special education. She said that she 
had not. I pointed out that the language of the contract was not consistent with the guidelines. I showed 
her the language in the contract and she agreed that “may” should be changed to “shall” in Section 
3.5.2. The latest version of the contract still uses “may”.

I'd like to also point out another section of the contract that is having a major impact on many of our 
charter schools:  Section 3.4 Graduation Requirements for High Schools.  It says, “The School shall 
comply with BOE Policy 4540...” In our 36 questions, our six charter schools asked, “Are schools 
required to follow the specific course requirements when classes are taught through a project-based or 
integrated curricular approach? What is the process/timeline for granting waivers?” While charter 
schools are accountable for complying with State educational standards, we are not required to 
implement the curricula taught in DOE schools. By forcing us to employ the BOE Graduation 
Requirements, we are being forced to utilize the minimum course and credit requirements to receive a 
high school graduation diploma. The law (§302D-1) defines charter schools as having “the flexibility 
and independent authority to implement alternative frameworks with regard to curriculum, facilities 
management, instructional approach, virtual education, length of the school day, week, or year, and 
personnel management.” Again §302D-12 says, “The governing board shall be the independent 
governing body of its charter school and shall have oversight over and be responsible for the financial, 
organizational, and academic viability of the charter school, implementation of the charter, and the 
independent authority to determine the organization and management of the school, the curriculum, 
virtual education, and compliance with applicable federal and state laws.” The law clearly gives us “the
independent authority to determine” the curricula in our schools. We have never been forced to follow 
the DOE graduation requirements. Why are we now being forced into following these requirements?

Finally I would like to, once again, invoke the law in framing our opposition to signing this contract. 
The definition of a "charter contract" in §302D-1 is, “a fixed-term, bilateral, renewable contract 



between a public charter school and an authorizer that outlines the roles, powers, responsibilities, and 
performance expectations for each party to the contract.” Forcing all charter schools to follow one 
unamendable contract forces us to respond to the offer under duress. Undue influence is being applied 
and the Commission is taking advantage of its position of power. We have no free will to bargain. This 
contract may be considered null and void if challenged in a court of law.

The dispute between the Commission and Connections PCS has arisen under and 
by virtue of this Contract. It has not been resolved by mutual agreement. 
Connections PCS is officially requesting a final decision concerning the 
Commissions' refusal to negotiate an individual contract with our school. Again, we
expect a written response within 90 calendar days as provided for in Section 14.5 of
the current Contract.

Mahalo nui loa
















